
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

	PLAINTIFF(S) NAME,

		Plaintiff(s),

	v.

DEFENDANT(S) NAME,

		Defendant(s).
	Case No. 

EXAMPLE #1: JOINT PROPOSED JURY INSTRUCTIONS




The parties respectfully submit the following proposed Joint Jury Instructions for the Court’s review. 
Respectfully submitted this ________________________.


_________________________			____________________________
[Plaintiff(s) Signature Block]				[Defendant(s) Signature Block]



INDEX
	Inst.
No.
	Source
	Title
	Agreed?
	Plaintiff’s Proposed
	Defendant’s Proposed

	PRELIMINARY INSTRUCTIONS

	1
	Ninth Cir. 1.3
	Duty of Jury
	X
	
	

	2
	Ninth Cir. 1.9
	What is Evidence
	X
	
	

	3
	Ninth Cir. 1.10
	What is Not Evidence
	X
	
	

	4
	Ninth Cir. 1.12
	Direct and Circumstantial Evidence
	X
	
	

	5
	Ninth Cir. 1.13
	Ruling on Objections
	X
	
	

	6
	Ninth Cir. 1.14
	Credibility of Witness
	X
	
	

	7
	Ninth Cir. 1.15
	Conduct of the Jury
	X
	
	

	8
	Ninth Cir. 1.17
	No Transcript Available to The Jury
	X
	
	

	9
	Ninth Cir. 1.18
	Taking Notes
	X
	
	

	10
	Ninth Cir. 1.20
	Bench Conferences and Recesses
	X
	
	

	11
	Ninth Cir. 1.21
	Outline of Trial
	X
	
	

	12
	Ninth Cir. 1.5
	Claims and Defenses
	X
	
	

	INSTRUCTIONS DURING THE COURSE OF TRIAL

	13
	Ninth Cir. 1.11
	Evidence for a Limited Purpose 
	X
	
	

	14
	Ninth Cir. 2.0
	Cautionary Instruction 
	X
	
	

	FINAL INSTRUCTIONS

	15
	Ninth Cir. 1.4
	Duty of Jury
	X
	
	

	16
	Ninth Cir. 1.9
	What is Evidence
	X
	
	

	17
	Ninth Cir. 1.10
	What is Not Evidence
	X
	
	

	18
	Ninth Cir. 1.12
	Direct and Circumstantial Evidence
	X
	
	

	19
	Ninth Cir. 2.4
	Depositions
	X
	
	

	20
	Ninth Cir. 1.14
	Credibility of Witness
	X
	
	

	21
	Ninth Cir. 1.6
	Burden of Proof – Preponderance of the Evidence
	X
	
	

	22
	Ninth Cir. 1.5
	Claims and Defenses
	X
	
	

	23
	UCJI 65.15
	Breach of Contract
	X
	
	

	24
	UCJI 65.18
	Damages—Breach of Contract 
	
	X
	X

	25
	Special
	Kalish-Jarcho Exception 
	
	X
	

	26
	Ninth Cir. 5.1
	Damages—Proof
	X
	
	

	27
	Ninth Cir. 5.2
	Measure of Types of Damages
	X
	
	

	28
	Ninth Cir. 3.1
	Duty to Deliberate
	X
	
	

	29
	Ninth Cir. 3.2
	Consideration of Evidence—Conduct of the Jury
	X
	
	

	30
	Ninth Cir. 3.3
	Communication with Court
	X
	
	

	31
	Ninth Cir. 3.5
	Return of Verdict
	X
	
	





The following are sample instructions for illustrative purposes only. 
The parties should submit a copy of each proposed instruction identified in their index formatted as described in the Court’s Trial Management Order.



No. 21: Burden of Proof—Preponderance of the Evidence
When a party has the burden of proving any claim by a preponderance of the evidence, it means you must be persuaded by the evidence that the claim is more probably true than not true.
You should base your decision on all of the evidence, regardless of which party presented it.
--
Source: Ninth Circuit Model Instruction 1.6 – modified to complete bracketed text.


No. 22: Claims and Defenses
I will now summarize the plaintiff’s claims and the defendant’s answers and defenses.
The plaintiff asserts that the defendant has breached the parties’ Nondisclosure Agreement. The plaintiff has the burden of proving this claim.
The defendant denies this claim.
--
Source: Ninth Circuit Model Instruction 1.5 – modified to complete bracketed text.



No. 23: Breach of Contract
A breach of contract occurs when a party fails to perform as required by the contract.
The plaintiff must show by a preponderance of the evidence that: (1) there is an enforceable agreement through which the defendant owed a legal duty to the plaintiff; (2) that the plaintiff has performed its duties under the agreement or that its nonperformance was excused; (3) the defendant breached the contractual duties it owed to the plaintiff; and (4) foreseeable damages resulted from the breach.
--
Source: UCJI 65.15, modified to include elements from Oregon case law. See Slover v. Oregon State Bd. of Clinical Soc. Workers, 144 Or. App. 565, 570, 927 P.2d 1098 (1996) (“To state a claim for breach of contract, plaintiff must allege the existence of a contract, ‘its relevant terms, plaintiff's full performance and lack of breach and defendant's breach resulting in damage to plaintiff.’”).


No. 24: Damages—Breach of Contract
	If the [plaintiff/defendant] breached the contract, then you must decide if the breach caused a loss and, if so, how much money should be paid.
	The mere fact that I am talking about money does not mean that you should or should not award any money.
	You can award money for those damages that arise naturally and necessarily from the breach of contract and would place the [plaintiff/defendant] in the same position as if the contract had not been breached.
Source: Oregon’s Uniform Civil Jury Instructions 65.18



No. 24: Plaintiff Proposed
 If the defendant breached the Nondisclosure Agreement, then you must decide if the breach caused a loss and, if so, how much money should be paid. 
The mere fact that I am talking about money does not mean that you should or should not award any money. 
You can award money for those damages that arise naturally and necessarily from the breach of contract and would place the plaintiff in the same position as if the contract had not been breached.
--
Explanation: The plaintiff’s requested instruction is supported by the following legal authority: UCJI 65.18. 



No. 24: Defendant Proposed 
If the defendant breached the contract, then you must decide if the breach caused a loss and, if so, how much money should be paid. 
The mere fact that I am talking about money does not mean that you should or should not award any money. 
You can award money for those damages that arise naturally and necessarily from the breach of contract and would place the plaintiff in the same position as if the contract had not been breached. 
Whether a loss following a breach of contract is compensable is one of foreseeability. Foreseeable damages are those that ordinarily follow the breach of the contract in the usual course of events, or that a reasonable person in the position of the parties would have foreseen as a probable result of breach. The issue of foreseeability of damages usually arises when the injured party has lost profits as a result of the breach.
--
Explanation: The defendant’s requested instruction is supported by the following legal authority: 
UCJI 65.18; State ex rel. Sam’s Texaco & Towing, Inc. v. Gallagher, 314 Or. 652, 661 (1992) quoting 5 Corbin on Contracts 79, § 1010 (1964); Martin v. Neer, 126 Or. 345, 350 (1928). The parties’ Joint Instruction No. 21, “Breach of Contract Defined,” which reflects the elements of breach of contract under Oregon law, includes as the fourth element that “foreseeable damages resulted from the breach.” Inclusion of additional explanation on what “foreseeable” means provides important clarity to the jury. This explanation of foreseeability is a natural outgrowth of this jointly agreed to instruction, and is consistent with well-settled law, as far back as Hadley v. Baxendale, including in Oregon (see, id.), about the necessary feature that damages for breach of contract must be foreseeable and what that means. See also, e.g., Bladeroom Group Ltd. V. Emerson Electric Co., 5:15-cv-01370-EJD [ECF No. 849 (Final Jury Instructions) at 42 (Jury Instruction No. 40)]. 



No. 25: Kalish-Jarcho Exception

(No model instruction)



No. 25: Plaintiff’s Proposed

The defendant has alleged the plaintiff’s claims related to the Nondisclosure Agreement are subject to a contractual damages cap. 
To assist the Court in deciding that issue, you will be asked to answer the following question in the event that you find that the defendant breached the Nondisclosure Agreement: “With respect to the defendant’s breach of the Nondisclosure Agreement, did the defendant commit that breach willfully, in bad faith, or with a reckless indifference to the plaintiff’s rights?” 
The question does not require you to find that all three are true; if you find that the defendant breached the Nondisclosure Agreement (1) willfully, (2) in bad faith, or (3) with a reckless indifference to the plaintiff’s rights you should answer the question “yes.”
Explanation: The plaintiff’s requested instruction is supported by the following legal authority: 
Kalisch-Jarcho, Inc. v. City of New York, 448 N.E.2d 413, 417 (1983); Gross v. Sweet, 49 N.Y.2d 102, 106 (1979). 




No. 25: Defendant’s Proposed

Explanation: As an initial matter, the breach of Nondisclosure Agreement claim will go to the jury as there is no jury waiver in the Nondisclosure Agreement. Thus, there is no need for the jury to “assist the Court” in deciding that issue. To the extent the plaintiff is seeking damages under a theory of breach of the Nondisclosure Agreement, those damages, if any, are capped at one million dollars. 
	Additionally, this instruction is confusing; it assumes facts and is misleading—i.e., it is phrased in a way to condition the jury to conclude that the defendant did breach the Nondisclosure Agreement, when there is no evidence of such a thing occurring. Further, the instruction has no support in Oregon law, Ninth Circuit law, or an actual instruction given to a jury.
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