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Employment
Haintiff was terminated for
tardiness, excessive absentesism
and performance issues following
severa months of progressive
discipline. Paintiff filed an action
againg his former employer
assarting that histermination was
the result of retdiation because
plaintiff had asserted hisrights
under the state and federd Family
Medicd Leave Acts (FMLA) and
because plaintiff had filed aBOLI
complaint. Judge Robert E. Jones
granted a defense motion for
summary judgment againgt
plaintiff's common law wrongful
discharge dam, dams under the
Oregon and federd FMLA
statutes, and O.R.S. 659 on
grounds thet plaintiff falled to
produce evidence of a causa
connection between his protected
activitiesand histermingtion. The
court denied a defense motion for
summary judgment againg adam
that the defendant interfered with
plantiff's FMLA rights by denying
aleave request, noting that there
was afactud dispute asto
whether plaintiff had actudly given
his leave request to his supervisor.

A Summary of Topical Highlights from decisions of the

U.S. District Court for the District of Oregon
A Court Publication Supported by the Attorney Admissions Fund

The court granted summary
judgment againgt plaintiff's
retdiation clams under 42 U.S.C.
§ 1983, based upon the absence of
any evidence to show the existence
of an officid policy or custom asto
the county defendant. The court
granted summary judgment on this
dam asto theindividud,
supervisory defendant due to the
absence of evidence that she
intended to infringe plaintiff's

Vol. VI, No. 9, April 17, 2001

The court dso granted the
defense motion for summary
judgment againg atortious
interference with contract clam
againd an individud defendant on
grounds that al acts asserted fell
within the scope of her
employment. The court dso
rgjected intentiond infliction of
emotiond distress and defamation
cdamsfor insufficient evidence to
sugtain primafacie cases. Merill
v. Columbia River Mentd Hedlth

FMLA rights. Price v. Multhomah
County, CV 99-1593-JO
(Opinion, Jan., 2001).
Plaintiff's Counsd:

Don Potter
Defense Counsd:

Agnes Sowle

7 Two managers who
participated in the drafting of an
anonymous |etter that addressed
concerns regarding potentia wage
and hour law violations were not
entitled to maintain unlawful
retaliation clams under Federd or
Washington wage and hour laws.
Judge Ann Aiken held thet the
plaintiffs merdly took action
congstent with their management
responsbilities and thus, fell beyond
the purview of the acts coverage.

Searvices, CV 99-1589-AA
(Opinion, Feb., 2001).
Pantiffs Counsd:

Craig Crigpin
Defense Counsd:

Maryann Y elnosky

7 Pantiff filed an action againgt
his former employer dleging that
he was terminated because his
employer failed to reasonably
accommodate him following hip
replacement surgery. Defendant
moved for summary judgment on
grounds that plaintiff was not
"disabled" or "qudified.”

Judge Anna J. Brown denied
the motion. On the disability issue,
the court found that plaintiff's own
testimony was sufficiently
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bolstered by an affidavit from a
certified rehabilitation counsdor
who opined that plaintiff was
precluded from working in 26
categories of jobs for which he
would be qudified but for his
physical condition. The defense
argued that plaintiff was not
disabled because he was in fact
working in his own contracting
business. Defendant also argued
that the rehab counsdlor's affidavit
was too vague and conclusory to
defest summary judgment. Judge
Brown disagreed with both
assartions, noting evidence that
plaintiff had to turn down certain
jobs that were too physicaly
demanding and reported an
inability to maintain aregular work
schedule.

Judge Brown aso rglected a
defense dlaim that plaintiff was not
"qudified" for hisformer postion.
The court held that a reasonable
factfinder could conclude thet the
defendant was liable under the
ADA because it falled to engage in
the statute's mandated interactive
process to determineif a
reasonable accommodation could
be reached. Vanderpool v. Sysco
Food Services of Portland, Inc.,
CV 99-1118-BR (Opinion, April
16, 2001).

Faintiff's Counsd:

Rick Klingbdl
Defense Couns:

Mary Merten James

Social Security

Judge Robert E. Jones granted
amotion to remand a socia
security clam. The court held that
the ALJimproperly discredited a
tregting and examining physicians
disability opinions based upon a
fibromyagiadiagnoss. Judge
Jones noted that the ALJs
proffered reason regarding the
absence of medical evidencein the
record to support the diagnosis was
smply wrong. However, because
the evidence in the record did not
compel a concluson that the
clamant was totaly disabled from
any work, the court remanded for
further proceedings instead of
directing an award of benefits.
Rogers v. Commissioner, CV 00-
145-JO (Opinion, March, 2001).
Pantiff's Counsd:

Tim Wilborn
Defense Counsd:

William Y oungman

| nsurance

Inadiverdty action, alandlord
sought to establish coverage for
losses sustained from a tenant's
methamphetamine [aboratory
operation. At issue was whether a
policy excluson was vdid under the
point Size and capitdization
requirements set forthin O.R.S.
742.246(2). The Statute requires
that policy exclusonary language be
printed in & least 8 point type and
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in upper case letters. The policy
language a issue wasin 12 point
type and amixture of upper and

lower case |etters.

Judge Jelderks noted the
absence of any controlling
authority. The court concluded
that the Oregon Supreme Court
would likely hold that the statute
permits the use of upper and lower
cae |etters, so long as dl of the
letters are at least 8 point in Size.
The court aso reviewed the actua
policy and found that the
exclusons were clearly et forth,
conggtent with the overdl intent of
the Oregon Statute. Salvador v.
Allgate Ins. Co., CV 00-1491-JE
(Opinion, April 4, 2001).
Plantiff's Counsd:

Robert E.L. Bonaparte
Defense Counsd:

Dianne K. Daley

Habeas

Judge Ann Aiken rgjected a
petitioner's multiple dlams of
ineffective assistance of counsd
and attacks on sufficiency of the
evidence. The court refused to
entertain aclaim of error based
upon the trid court's refusdl to
permit alesser included offense
indruction to go to the jury.
Halliday v. Morrow, CV 99-
1004-AA (Opinion, Feb., 2001).




